University of Dar es Salaam

Research Repository https://repository.udsm.ac.tz
University of Dar es Salaam School of Law Department of Private Law
2012

Legislative Frameworks for
Implementing REDD+: The Case of
Forest Governance and Management in Tanzania

Majamba, Hamudi

Journal of African and International Law

Vol. 5 No. 3, 2012
http://hdl.handle.net/20.500.11810/5674
Downloaded from University of Dar es Salaam Repository



%
5
8

UCATION 15




/OURNAL OF AFRICAN AND INTERNATIONAL LAW
Fditors-in-Chief:

Prof. Chris Maina Peter
Professor of Public International Law, University of Dar es Salaam, Tanzania

Prof. Romuald Haule
Associate Professor of Public International Law at Ruaha University College & Managing Director of

African Institute for Comparative and International Law, Songea, Tanzania

International Editorial Advisory Board

Prof. Riidiger Wolfrum
Director of Max Planck Institute for Comparative Public Law and International Law, Heidelberg,

Germany

Prof. Gillian Triggs
Professor of Public International Law, Dean of Law Faculty, University of Sydney, Australia

Prof. Kinji Akashi ,
Professor of Public International Law, Keio University, Tokyo, Japan

Prof. Volker Rében
Professor of Public International Law and European Law, Swansea University, United Kingdom

Prof. Russell Miller
Associate Professor of Public International Law, University of Washington & Lee, United States of

America

Editorial Advisory Board

Hon. Mr. Justice Fredrick Werema
The Attorney General of the United Republic of Tanzania

H.E. Amb. Joram Mukama Biswaro
Ambassador Extraordinary and Plenipotenciary, Embassy of the United Republic of Tanzania, Brasilia,

Brazil

Prof. Nicholaus Nditi
Associate Professor of Law Faculty, University of Dar es Salaam, Tanzania

Prof. Luitfried Mbunda
Associate Professor of Law Faculty, University of Dar es Salaam, Tanzania

Prof. Florens Luoga i
Associate Professor of Law Faculty, Unive?esiity of Dar es Salaam, Tanzania

Hon. Mr. Justice (Rtd) Raymond Mwaikasu
Senior Lecturer of Law Faculty, Ruaha University College, Iringa, Tanzania

Journal of African and International Law (ISSN 1821-620X) is published three times a year by African
Institute for Comparative and International Law, P. O. BOX 77, Songea, TANZANIA.




Legislative Frameworks for Implementing REDD: The Case of Forest
' Governance and Management in Tanzania

Hamudi I. Majamba”

L. Background

The creation of forest protected areas and reserves, often by use of
law, to address the increasing loss of the world’s biodiversity have been |
challenged, raising a number of issues.! One of the main concerns of this
approach is that it has significantly placed local community members at
the periphery, denying them access to resources they used and
depended on for generations. To address such concerns, among many
others, a number of strategies have been designed to address the rapid
loss of the world’s biodiversity. Further efforts to address and check the
degradation of the world’s biodiversity have been intensified with the
realization that the degradation of forests contributes significantly to
emissions from forest ecosystems which are responsible for global
warming.?

It has been noted that the Earth usually loses its capacity to sustain
safe levels of greenhouses gases, when forests are not capable of
eliminating carbon dioxide from the atmosphere. It has been observed
further that the rate of forest loss contributes to about 17 percent of total
global emissions per year. And that the greenhouse gas emissions from
deforestation and degradation of forests contribute up to 20 percent of
global emissions.3 To address this apprehension, and avoid the “fences
and fines’ approach which has been the main focus in the creation of

*  Associate Professor of Law, University of Dar-es-Salaam School of Law (Formerly
Faculty of Law). This article is a modified version of a Paper presented by the author
at the Training on Capacity Building on REDD+ Safeguards in Tanzania, Organized
by the National REDD+ Secretariat, held at the Giraffe Ocean View Hotel, Dar-es-
Salaam (12-14 September 2011).

1 See: United Nations University, “Ongoing global biodiversity loss unstoppable with

protected - areas -alone,” Science Daily, (29 July 2011)
http:/ / www.sciencedaily.com/ releases/2011/07/110728123059.htm, (accessed 12
October 2011). -

2 Environment Defense - Fund:

http:/ /www.edf.org/ page.cfm?tagID=35215=ggadgw35325&gclid=CPC6ppZZgKIC
FZd15QodFiY.
3 See http://redd-net.org/ themes/redd-backrounder-what is redd.
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must be focused on both due to the relationship of the bionetwork that
supports the natural resources and the surrounding communities.
Despite the legislative provisions, there still exist cases of conflicts
among local communities and the Central government on, among other
issues, those relating to access resources and boundaries in forest
reserves.8 These conflicts have been manifested in increased rates in
deforestation and plundering of forest resources at alarming rates in the
forest reserves, making it difficult to meet REDD objectives.?

We should point out at the outset that this article does not seek to
provide an analysis of the whole body of laws that have some bearing
on REDD. Such would be a Herculean task. In this regard, we have
confined ourselves to selected legislative enactments whose provisions
have a comparatively closer bearing on the implementation of REDD in
Tanzania. The laws that have purposefully been selected in view of the
caveat are the Environmental Management Act (EMA), 2004, the Land
Acts, 1999, the Local Governments Acts, 1982 and the Forest Act, 2002.
The selective focus of these legislative enactments also has an inherent
bias since there is comparatively more emphasis on provisions that -
address conservation and management of forests, the key ingredient of
REDD, due to the relationship between forest degradation and climate
change. We should point out here that this prejudice has taken into
account the fact that laws ought to be construed in the context of other
legislative enactments, which may prima facie appear unrelated.

2. Governance and Natural Resources Management: An
Overview

Issues of governance have an intertwined relationship with the
smooth operation of the supporting legislative framework. This is
equally true with regard to the management of natural resource regimes
in general and forests in particular. The genesis of governance and its
relationship to law generally, and conservation and management law in

[o'<)

See generally S.E. Mchome, “The Problem of Using Law by Government Officials in
Support of the Course of Development: A Case Study of the Mkomazi Game Reserve and
Kazimzumbuwi Forest Reser]je, ” Ph.D. dissertation, University of Dar-es-Salaam 2001.

9  See generally . Tang'ate, “Local Commnunity Perceptions of the Forest Management
Regime in Kazimzumbwi Forest Reserve, Coast Region, Tanzanig, ” MA (Geography and
Environmental Management), University of Dar-es-Salaam, (2008), Chapter One;
and generally Ndumbaru, (1999) “Resource Use Conflicts: The Case of Kazimzumbuwi
Forest Reserve,” University of Science and Technology, Norway.
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